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Result. On June 26, 2015, the Supreme Court of the United States (“SCOTUS” or “Court”)
issued its decision in the case of Obergefell v. Hodges, __ U.S. __ (“Obergefell”). The case was
decided by a single vote, with five Justices (including Justices Breyer, Ginsburg, Sotomayor, and
Kagan) joining the majority opinion authored by Justice Anthony Kennedy, and four Justices
(including Justices Scalia, Thomas, and Alito) led by Chief Justice John Roberts each filing
strong dissenting opinions. Chief Justice Roberts read his dissenting opinion from the bench in
the courtroom, for the first time in his tenure on the Court. (There were no separate concurring
opinions.)

Holding. The majority opinion by Justice Kennedy invalidated as violating the Fourteenth
Amendment to the United States Constitution several state constitutional provisions and laws
that defined marriage as a union between one man and one woman. The majority opinion found
that gays and lesbians have a fundamental right under the Fourteenth Amendment to enter into a
same-sex marriage. The majority opinion summarized its central holding as follows:

The right to marry is a fundamental right inherent in the liberty of the person, and under
the Due Process and Equal Protection Clauses of the Fourteenth Amendment couples of
the same-sex may not be deprived of that right and that liberty. The Court now holds
that same-sex couples may exercise the fundamental right to marry. No longer may this
liberty be denied to them. Baker v. Nelson must be and now is overruled, and the State
laws challenged by Petitioners in these cases are now held invalid to the extent they
exclude same-sex couples from civil marriage on the same terms and conditions as
opposite sex couples. [Obergefell, Slip Opinion at pages 22-23.]

Precedent. The majority opinion thus expressly overruled the Court’s earlier ruling in Baker v.
Nelson, 409 U. S. 810 (1972), a one-line summary decision issued in 1972 holding the exclusion
of same-sex couples from marriage did not present a substantial federal question sufficient to
support jurisdiction in or resolution by the federal courts. The majority opinion also departed
from the fundamental reasoning and holding of the Supreme Court just two years earlier in
United States v. Windsor, 570 U. S. ___ (2013). In Windsor, another 5-4 majority of the Court
struck down the federal Defense of Marriage Act (“DOMA”), which similarly defined marriage
as the union of one man and one woman. But the Court in Windsor invalidated DOMA entirely
on the grounds that the Constitution itself says nothing about marriage, and the Framers of the
Constitution thereby entrusted the States, and not the federal government, with “[t]he whole
subject of the domestic relations of husband and wife.” Windsor, 570 U. S., at ___ (slip op., at
17) (quoting In re Burrus, 136 U. S. 586, 593–594 (1890)).

Due Process. Most of the discussion in the Obergefell majority opinion relied upon the Due
Process Clause of the Fourteenth Amendment, which protects persons from being deprived of
life, liberty, or property without due process of law. The majority substantially expanded a line
of earlier cases that found that the Due Process Clause not only protects procedural due process
but also protects certain substantive rights. The Court's earlier substantive due process cases had
found that the Due Process Clause also protects certain implied fundamental rights that are
"objectively, deeply rooted in this Nation’s history and tradition,” and “implicit in the concept of
ordered liberty, such that neither liberty nor justice would exist if they were sacrificed.”
Washington v. Glucksberg, 521 U.S. 702, 720–721 (1997) (internal quotation marks omitted).
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Justice Kennedy's majority opinion surveyed the history of traditional one-man-one-woman
marriage and the Court's earlier opinions protecting traditional marriage, but then used that
survey as a primary basis for concluding that the right to marry is a fundamental right that cannot
be denied on the grounds that the two persons seeking to marry are the same sex.

Marriage as a Fundamental Right. The majority opinion bases its conclusion that same-sex
marriage is a fundamental right protected by the U.S. Constitutions on “four principles and
traditions” that the opinion abstracts from its very cursory and selective summary of the history
of marriage and of prior cases regarding the right to marry: (1) that the right to personal choice in
marriage is “inherent in the concept of individual autonomy;” (2) that marriage is a two-person
union “unlike any other in its importance to the committed individuals;” (3) that marriage
safeguards children and families; and (4) that marriage is a keystone to our social order.

Equal Protection. The majority opinion stated that the Equal Protection Clause of the
Fourteenth Amendment also “informs” its decision. But the opinion did not apply the well-
established equal protection analysis nor otherwise address the three levels of constitutional
scrutiny that the Court has used in other equal protection cases. Instead, the opinion said:

It is now clear that the challenged laws burden the liberty of same-sex couples, and it
must be further acknowledged that they abridge central precepts of equality....
Especially against a long history of disapproval of their relationships, this denial to
same-sex couples of the right to marry works a grave and continuing harm. The
imposition of this disability on gays and lesbians serves to disrespect and subordinate
them. And the Equal Protection Clause, like the Due Process Clause, prohibits this
unjustified infringement of the fundamental right to marry. [Obergefell, Slip Opinion at
pages 27.]

Lack of Reasoning and Clear Standards. Even legal scholars and commentators who support
the outcome of the Obergefell decision have criticized its reasoning – or rather its lack of legal
reasoning. Adam Liptak, Supreme Court reporter for the New York Times, said in an interview
that “[i]t's a little hard to identify the precise legal holding in the case. Justice Kennedy opted for
soaring and vague and uplifting language instead of rigorous legal analysis, so it's hard to think
of it as the kind of precedent you can mechanically apply to the next case.” Legal scholar
Jonathan Turley, a professor at George Washington University Law School, summarized the
potential risks with the majority’s reasoning as follows:

|Kennedy] found a right to marriage based not on the status of the couples as
homosexuals but rather on the right of everyone to the "dignity" of marriage. The
uncertain implications of that right should be a concern not just for conservatives but
also for civil libertarians.... [T]he reasoning behind it, if not carefully defined, could
prove parasitic or invasive to other rights. Beware the law of unintended constitutional
consequences.

What the Majority Did Not Decide. It may be helpful to note what the majority opinion did not
decide. The majority did not take the path that some advocates of same-sex marriage had urged,
that is, of finding that being gay or lesbian or having same-sex sexual orientation constitutes a
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“protected class” like race, national origin, or religion under the Fourteenth Amendment. Such a
decision would have had even more far-reaching and immediate legal consequences. The
majority also did not find that opposition to same-sex marriage constituted or involved “animus”
against gays and lesbians. Rather, the majority opinion includes language that opposition to
same-sex marriage is in "good faith." But the majority’s repeated use of words like “demean”
and “disparage” to describe laws that forbid same-sex marriage raises seems to push in the
opposite direction and to imply improper motives.

Religious Liberty. Consequently, one of the greatest concerns about the majority opinion is that
it failed to address, let alone to provide clear and meaningful constitutional or legal protection
for, the religious liberty of persons who oppose same-sex marriage based upon deeply held
religious convictions, as is true of more than forty percent of Americans and of the vast majority
of people throughout the world and throughout human history. The majority opinion mentioned
religious liberty only briefly in passing, stating:

The First Amendment ensures that religious organizations and persons are given proper
protection as they seek to teach the principles that are so fulfilling and so central to their
lives and faiths.... [Obergefell, Slip Opinion at page 26.]

All four dissenting opinions raised concerns about the negative effects of the decision on
religious liberty. Chief Justice Roberts in particular pointed out the clear inadequacy of the
majority's vague language:

The First Amendment guarantees, however, the freedom to “exercise” religion.
Ominously, that is not a word the majority uses. . . . Unfortunately, people of faith can
take no comfort in the treatment they receive from the majority today. [Obergefell,
Roberts, C.J., dissenting, Slip Opinion at pages 22-23.]

More Litigation. It is very likely that the majority opinion will lead to substantial additional
litigation as state governments, private litigants, lower courts, and ultimately the Supreme Court
itself, work to resolve the substantial ambiguities that the majority opinion leaves open regarding
conflicts between its new-found fundamental right to same-sex marriage and the fundamental
right to the free exercise of religion that has been protected for more than 225 years by the First
Amendment to the United States Constitution. As Chief Justice Roberts predicted:

Hard questions arise when people of faith exercise religion in ways that may be seen to
conflict with the new right to same-sex marriage—when, for example, a religious
college provides married student housing only to opposite-sex married couples, or a
religious adoption agency declines to place children with same-sex married couples.
Indeed, the Solicitor General candidly acknowledged that the tax exemptions of some
religious institutions would be in question if they opposed same-sex marriage. . . . There
is little doubt that these and similar questions will soon be before this Court. [Obergefell,
Roberts, C.J., dissenting, Slip Opinion at pages 22-23.]

* * * * * *


